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Have you logt track of what is going on in the world of copyright? Misconceptions of fair
use in copyright abound. To avoid legd hasdes and lawsuits, people must understand
copyright law/guiddines and redlize that as individuas they are subject to lavsuits as
individuas, as well as opening up ther inditutionsto lega repercussons. Myths,
examples and solid information will be shared and discussed.

Copyright in the United Statesis not a new issue, Snce thefirst law actually dates back
to 1790. What is new in the area of copyright law is the redization that with the advent of
the information age knowledge of copyright is becoming even more critical. Today,
peoplein al professions need to have a complete understanding of copyright. Currently,
the Copyright Act of 1976 and the Digital Millennium Copyright Act are the most
important pieces of legidation to understand.Copyright Myths/Misconceptions

When working with copyright, it isimportant to distinguish between myth and fact. Some
of the myths that many people subscribe to include: if it ison the Internet, it is not
copyrighted; if the copyright notation is not present, the materid is not copyrighted; if the
materia isfor educational purposes, copyright does not gpply; and any materid can be
included on aweb page without permission. It istime to dispel/correct these myths. Itis
critica to redize that the copyright notation is no longer required. So it is more judicious
to acknowledge that everything is copyrighted unless otherwise noted. It is aso important
to be aware that while the Internet isthe “wild Sde’ of the Information Age, copyright
gill gpplies. Findly, “Fair Use,” dthough it covers educationa purposes, does not give
people unlimited opportunities, but rather, it provides guiddines for use within the
educationa s=tting.

Fair Usefor Educators
Fair Use for educators gives us a ba ance between access to materidinformation and
protection for cregtors. Thisis one of the most frequently misunderstood and



misconstrued areas of copyright. The following points comprise the Fair Use Doctrine,
and dl four points must be evauated before determining Fair Use:

Purpose and character of work
Nature of the copyrighted work
Amount and subgantiaity
Effect upon potential market.

Purpose and character of work

Congress favors educationa use over commercid use when determining Fair Use. Itis
more likely acceptable when the copyrighted work is dtered into something new or
cregtive, including quotations or graphic images into a PowerPoint presentation.
However, dteration does not need to occur to still alow for use under this point.

Natur e of the copyrighted work

Worksthat are factud in nature are less likdly to be chalenged under this point in the

Fair Use Doctrine. Fiction or entertainment types of copyrighted materias can be more
problematic and may require specid condderation. Another example may be consumable
materias such as workbooks; these are less likely to meet the test of Fair Use than printed
factud texts.

Amount and substantiality

Amount is measured both quantitatively and quditatively. Although no EXACT quantity
exigsin the law, there are some suggested guiddinesto follow, often referred to asthe
“Ten Percent Rule.” Note the following suggested guiddines:

SINGLE copy of achapter in abook; article from a periodical/newspaper, short
gtory, short essay, short poem; illustration from book, periodical, or newspaper.
ONE illustration from book/periodical; 250 words from poem, 10% of a piece of
prose up to 1,000 words.

No more than ONE short poem, article, story, essay, or TWO excerpts from the
same author.

MULTIPLE COPIES cannot exceed the number of studentsin the class, nor more
than NINE ingtances of mulltiple copyright for one course during one class term.

IMPORTANT congderation/factor: if the multiple copy request meets the “test of
gpontaneity” (didn’'t have time THIS FIRST TIME to get copyright permission), the
multiple copies can be made; any further duplication/distribution needs permission.Effect
on Potentid Market. Effect on the potential market is a bit more complicated than the
other three criteria. Termed the “fuzzy area,” a generdization can be whether it impacts
the copyright holder’ s potentia for revenue. A person cannot create or replace an
anthology or compilation of copyrighted works; thisis an issue where faculty and
copying services frequently have conflicting agendas. Also, effect on potentid market
does not change if the work is out of print; copyright permisson still must be requested
by contacting the publisher (in most cases).



Faculty Per spectives of Copyright

Faculty can protect themselves, the ingtitution, and their students by understanding and
following copyright laws and guidelines. For example, apply the Fair Use Doctrine as
outlined above, with the understanding that one copy of a copyrighted printed document
can be made for personal use and files.

Reserve materidsin the library is an issue which many faculty overlook, but the

librarians must comply with copyright law. For example, materids may be put on reserve
WITHOUT PERMISSION for only one term; thisincludes dl types of materias (i.e.
books, copies of articles, multimedia materids, etc.). In subsequent terms, either purchase
of the materials or permission must occur. Electronic reserves opens a new area for
copyright law to beinterpreted and implemented. The same requirement regarding use
for one term without permission is being interpreted by many people as applying.
Indtitutions and publishers have begun to address this area, and various € ectronic access
for copyright permissionsis now available.

Nontprint materids (videotape/music) follow a prescribed set of guideines. The finished
product must be for educationa purposes, used that ingtructor’s own classes, fdlswithin
the two-year limit on materials and use, includes face-to-fact indruction or directed sdlf-
study, and may be included in professiond portfolios and peer presentations. With dl of
the above, the Ten Percent Rule (a gentleperson’ s agreement, not alaw) appliesto use

WITHOUT PERMISSION.

Motion media— 10% or 3 minutes, whichever isless,

Text materid — 10% or 1000 words, whichever isless

Musc, lyrics, and music video — up to 10%, but no more than 30 seconds.
Illustrations/photographs — May be used in their entirety, but no more than 5
images by the same artist/photographers. From a collective work, 10% or 15
images, whichever isless.

The WWW/Internet ill requires copyright law to be followed; however, linking to other
gtes'URLsis dlowable. Although asking permission to link is not required, itisa
common courtesy and is frequently requested from the Site creator.

Off-ar videotaping adds its own dimension to copyright. We usudly think of thistype of
recording as making a copy of atelevison program. There are, however, certain
retrictions and rules which must be followed. An off-air video recording is designed for
one-time ingtruction, and the tape may be retained for 45 days and then erased. Thisisan
area about which faculty are not aware or ect to conveniently ignorefforget. The
copyright notation must dways sill be present on the copy. After 45 days, either
permission should be sought or a copy of the work should be purchased. In respect to off-
ar videotaping there are certain redtrictions. Y ou may not tape premium channels (HBO,
Showtime), dter origind content, exclude copyright notice, record in anticipation of

need, or retain after 45 days, unlessindicated otherwise, and may include, agreements
with certain channds or U.S. government works.



Use of videotapesis yet another issue. The tapes must be curriculum based and relevant
to the course objectives, shown only to students; shown by either ateacher, student, or
guest presenter; and shown in an academic setting where no fees are being charged to
view the videotape.

Finaly, as mentioned earlier, materials/course packets continue to be perceived as an
annoying hurdle to be overcome. The rule of thumb is quite uncomplicated — if faculty
want to include copyrighted materids within a course packet, permisson must be
obtained and appropriate fees must be paid. The “test of spontaneity” does not apply with
course packets.

Student Per spectives of Copyright

The mgority of copyright law, which covers faculty, applies aso to students. Students
gill must adhereto Fair Use, the two-year time limit on materias, and the 10% rule on
portion limits. However, sudents have allittle more latitude when cregting their portfolios
or other job-seeking meterids, which are related to a specific course where crestion of
materials was a requirement and students did not request permission at that time. For
example, if astudent isrequired to create aweb page for a course and uses copyrighted
images, the project can be retained for two years. This has been amajor source of
confusion and will continue to be so until more concrete guidelines are established.

Getting Copyright Permission

Getting copyright permission to use materiads may be easy or it may be difficult. A rule
of thumb — do as you are instructed. Most print and non-print materid will provide the
contact name and address (sometimes telephone/fax number) of an office or person who
can authorize permission to use copyrighted materids. For print materias, the requester
should identify the author, name of the materid (title and source), page numbers, number
of students, term(s) to be used. Be prepared to pay for copyright permission, although
some publishers will not charge afee. Some publishers have dected to have dl requests
handled through Copyright Clearance Center or other designated source. Always
maintain a detailed paper triad of any communication regarding copyright.

Thingsto Watch

Continuing breaking news will be seen very soon regarding Napster, Uniform Computer
Information Transactions Act (UCITA), distance education, and the Digitd Millennium
Copyright Act update. As continuing legidation and lawsuits evolve, copyright law aswe
know it today will be clarified without losing Fair Use and thereby undermining the pillar
of education: accessto and use of information for research and teaching purposes.

Selected List of Useful Readings

Bruwelheide, Janis H. The Copyright Primer 2nd ed. American Library Association,
1995.

Habert, Debora J. Intdlectud Property in the Information Age: The Politics of
Expanding Ownership Rights. Westport, CT: Quorum, 1999.



Heinich, Robert, Michadl Molenda, James D. Russdll and Sharon E. Smddino.
Ingtructionad Media and Technologies for Learning. 6th ed. Columbus: Merill, 1999.

Sinofsky, Esther R. A Copyright Primer for Educational and Industrial Media Producers.
2nd ed. Association for Educational Communications and Technology, 1994.

Strong, William S. The Copyright Book: A Practicad Guide. 5th ed. Cambridge, MA:
MIT Press, 1999.

Selected List of Useful URL's

U. S. Copyright Office - http://lcweb.loc.gov/copyright/

Educationa Far Use Guiddines A Summary of Concern -
http:/Awww.arl.org/info/frn/copy/mmediahtml

The Universty of Texas Copyright Site -
http://Mmww.utsystem.edu/ogc/intell ectual property/cprtindx.htm

Copyright Clearance Center - http://www.copyright.con/

AcqWeb - http://acqweb.library.vanderbilt.edw/

UCITA Concerns— American Library Association -
http:/Amww.a a.org/washoff/ucitaladvocacy.html




